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PREFACE. 



I AM sure my friend Bull will take these Letters 
in the same friendly spirit in which they are 
written. We often wonder at one another 
simply for want of a like knowledge. The 
Surgeon's boy wondered why his master should 
condescend to have *^ salve" written on his 
door-mat. His master however merely in- 
tended a welcome to strangers. People who 
wonder at Lawyers, at what they do and at 
what they object to, sometimes merely want a 
little information. This I have endeavoured 
to supply in as plain and pleasant a manner 
as I could. I have tried to write pleasantly, 
wishing to be read, — ^and plainly, wishing to 

be understood. 

J. W. 

7, New Square, Lincoln's Inn, 
2Brd March, 1857. 
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LAWYERS AND LAW REFORM. 



LETTER I. 

Professional Remuneration. 

Dear Bull, 

To approach the subject of the law 
is, as you will no doubt agree with me, something 
like going to Town on a winter's morning by the 
Eastern Counties Railway. The country air feels 
fresh and crisp ; you can see distinctly the Essex 
V Hills ; you breathe freely, and feel light of heart 
and joyous. But as you come near your journey's 
end, a sad change overspreads the scene. The 
distant objects look more and more dim, your field 
of vision is gradually circumscribed, the air be- 
comes heavy, you plunge in fact into a dense fog ; 
and the multitude of little lights that shine upon 
you from the shop windows, when you leave the 
i B 
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station^ serve rather to dazzle than to direct you. 
Now it is just that sort of feeling that many a man 
has with regard to the law — something all per- 
vading, very unpleasant, very misty — ^but which is 
yet almost always surrounding him, and out of 
which he cannot very well see his way. 

Now the first thought of many minds, and one 
which we often see expressed, is to get rid of it 
altogether; you often meet with men who hate all 
lawyers and wish there were none of them, and 
many more who think that at any rate they would 
be much better out of the House of Commons. 
However, let us consider this matter a little. 

It may be laid down as an axiom, that whatever 
occupation is absolutely necessary may lawfully be 
engaged in. If this were not so, society must come 
to a standstill. It is also tolerably clear that, as 
society advances, the division of labour tends to 
the common good. By constant practice in one. 
particular art, or constant study of one particular 
subject, a man acquires a facility in that art or 
a knowledge of that subject, which enables him to 
give to the world the benefit of his experience at 
a far less price than could otherwise happen. Now 
law, in a civilized state of society, must be a study 
of itself; and the more highly civilized the society, 
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the more laws will it stand in need of. This is 
undoubtedly the more reason why the laws it pos- 
sesses should be as simple and perspicuous as pos- 
sible ; but still law there must be, and lawyers too^ 
unless you are content to go back to the simple 
state of savagery — 

** The good old plan 
That he has right 
Who has the might. 
And he shall keep who can." 

Now it is Law and Lawyers who stand in the 
way of this very unpleasant state of things ; and as 
we cannot get rid of them altogether, the next best 
thing is to try to improve them. In this no doubt 
you fully concur, at least so far as the need of im- 
provement is concerned. Perhaps, however, you 
suppose that it is their duty to improve themselves, 
• and yours merely to abuse them for being generally 
so bad as they are. However, you must admit 
that you have a great deal to do with them. Too 
much, you reply. Well, whatever we have much 
to do with, we can generally exercise some influ- 
ence over ; and to begin with the lawyers, I think 
I can show you that it is possible that you yourself 
may do something towards their improvement. 

When a man and woman marry, they are not 
b2 
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allowed to say anything in their marriage settle- 
ment about a separation. Any provision contem- 
plating such an event is absolutely void. The law 
wisely considers that a union begun by distrust must 
end in misery ; and so it is with other relations. If 
you begin by continually suspecting that a man is 
a rogue, you go a great way, so far as you can, 
to make him one. Now, how do you treat your 
lawyer? You look upon him as a man who would 
clutch if he could every six and eightpence that you 
are worth ; and you provide, in his case, machinery 
which exists for no other profession, to prevent him 
from overcharging you. If you want a house built 
or repaired, you employ a builder, and make the 
best contract with him that you can. But with all 
your foresight, there are sure to be many little 
items left unprovided for, and these, as perhaps you 
know by experience, sometimes swell to a very con- • 
siderable and unexpected sum. However, if you 
think you have been imposed upon, you can resist 
his demand and the matter is settled by a jury. 
It seldom, however, comes to this ; for, unless you 
have been very unfortunate in your choice, a little 
mutual explanation and concession satisfactorily end 
the matter. But with your lawyer it is otherwise ; 
you trust him with your family secrets, with matters 
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which, if divulged, might injure your reputation or 
ruin your credit ; you expect him to stand by you, 
to think for you, to take that most disagreeable 
thing — trouble — off your hands, and you know by 
experience that rarely indeed is such a trust be- 
trayed; and yet when you come to pay him for 
matters like these— matters which in their nature 
cannot be twisted on a reel or poured into a pint 
pot, the only question you ask him is, how many 
words he has written in your service? You set 
him to count thus : — ^This, 1 ; indenture, 2 ; made, 
3; the,4; first, 5; day, 6; of, 7; April, 8; in,9; 
the, 10 ; year, 11 ; of, 12 ; our, 13 ; Lord, 14 ; one, 
15; thousand, 16; eight, 17; hundred, 18; and, 
19 ; fifty, 20 ; seven, 21 ; between, 22 ; John, 23 ; 
Bull, 24 ; and so on. When he has got up to 72, 
you give him a shilling and tell him to begin again, 
and so he does : and by the time he has got to the 
end of your deed, he knows how much he has a 
right to receive, and you are bound to pay. Now 
this is not mere imagination ; it is pure and simple 
truth. Try, if you can, to imagine anything more 
preposterous. You know enough of mankind to 
see that to pay by the length must of necessity 
breed prolixity. A long deed makes a long copy ; 
a long copy makes a long abstract ; a long abstract 
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makes a loDg recital ; a long recital makes another 
long deed. The habit of prolixity grows like all 
other habits^ creeps into all legal affairs, till the 
sense is often smothered under a multitude of 
words. That is one evil. Another evil is, that 
you tempt your lawyer not only to make his deeds 
too long, but also to make unnecessary deeds, for 
the sake of being paid, or, in truth, sometimes for 
the sake of gaining that remuneration for his 
trouble, which he feels to be his due, and which 
he knows he cannot now legally demand in any 
other manner. Another evil is, as might be sup- 
posed, that skill on this system gets no better paid 
than unskilfulness. A blundering deed that re- 
quires another to set it right is more profitable 
than a clear concise well drawn document, which 
does not run out to so great a length. 

All this you reply is very true ; but if you abo- 
lish this taxation of lawyers' bills, what safeguard 
are we to possess against the rapacity of lawyers ? 
In answer to this, I can only say, that, until you 
have the courage and good feeling to treat in all 
respects as an honourable man, a man to whose 
honour you confide all that is dear to you, you 
deserve to be fleeced; and fleeced you will as* 
suredly be. Try and get rid of the foolish notion, 
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that, when a man enters the profession of the law, 
he leaves honour and conscience outside. Treat 
him as you treat everybody else. He has no 
doubt great temptations — temptations under which 
some fall^but which many nobly resist And 
you may depend upon it that, if the law contains 
some of the worst characters^ it contains also some 
of the best. I speak of both classes of the profes- 
sion. It was formerly the custom to abuse the 
attorneys. But now the Bar has its full share. 
To judge by the remarks to be found in some of 
our periodicals^ one would suppose that a barrister 
usually ended his career with a ticket of leave, and 
that the judges whom everybody respects came 
from some other quarter. If, however, you still 
believe that the lawyers are a bad lot, this is the 
more reason why you should try to improve them. 
And, to do this, you must begin with a certain 
amount of confidence. Do not go to him and say, 
" I know you will overcharge me if you can ; I 
will therefore measure your words and pay you 
accordingly." Trust him to send in a reasonable 
bill ; and if he overcharges let twelve honest men 
in a jury box, after having heard both sides, decide 
between you. Abolish altogether the taxation of 
costs, and you will have taken one great step to- 
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wards strengthening the confidence which ought to 
exist hetween a man and his professional adviser^ 
towards improving and elevating the profession of 
the law^ and last, though not leasts towards saving 
your own pocket. 

Believe me, dear Bull, 

Yours faithfully, 

Joshua Williams. 



( 9 ) 



LETTER 11. 

Attornets. 
Dear Bull, 

I FEAR I have frightened you by 
my former letter. You are afraid that I wish to 
let loose upon you a pack of wolves. You begin 
to dread being eaten up altogether. If, however, 
you have had the misfortune to fall into the hands 
of an unprincipled attorney, I have no doubt that 
you have been eaten up already. You have realized 
what Sidney Smith only imagined — a man stripped 
of his skin, and sitting in his bones. Alas ! it is 
too true that there do exist unprincipled attorneys, 
and as true that the present system does not prac- 
tically restrain them. You ask why you are to 
give up the only defence you possess ? I answer, 
because it serves you no purpose but to sanction 
that which would otherwise be illegal, and to stamp 
with the authority of Law the imposition under 
which you suffer. A clever lawyer knows very 
well how to cook up his bill to the palate of the 
Taxing Master. If you invoke the aid of this 
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functionary, you will only have to pay the costs of 
taxation in addition to the rest. 

Are there too many low attorneys? Then try 
to elevate this branch of the profession, rather than 
to decry and depress it. It is painful to see men 
who have risen to eminence and wealth on the 
shoulders of solicitors, trying all they can to cut 
down their fees, and lessen their importance. Com- 
plaints are sometimes made that attorneys and soli- 
citors do not attend the Courts themselves, but send 
mere clerks as their representatives. And what 
wonder? when the fee allowed will pay a clerk, 
but will not pay his principal. You do not pay 
them properly for what they do, and you seek to 
make up for this by paying them for what they do 
not. Thus taxation allows to every solicitor so 
much a folio of seventy-two words for drawing 
every bill in Chancery. Some new orders have 
lately come out, and this item is still there. It is, 
however, very well known to all concerned but the 
client, that it is the barrister who draws the bill, 
and not the solicitor whom you pay for it So, 
again, you give a profit on mere copies; whilst 
time and attention, which are the real staple com- 
modities of the profession, are grossly underpaid. 
How can you imagine anything more calculated 
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than this to injure a weak, to say nothing of a wicked 
mind? Every man wishes to get as much and to 
do as little as he can ; and, knowing this, you pay 
the lawyers not for what they do, but for what they 
do not. You hold out a premium to idleness, and 
lay a drawback upon industry. Instead of won* 
dering that there are so many who sink under the 
temptations thus held out, the wonder is that there 
are no more. I believe this branch of the profes- 
sion to be rising and improving; but this is in spite 
of the mode of their payment, and to be attributed 
to other causes. 

Of late years a strict examination has been insti- 
tuted, to which all must submit who would be 
admitted attorneys. More recently still, prizes 
have been established, and I have no doubt that 
the effects will be very beneficial. I believe that 
this examination has tended greatly to elevate 
attorneys and solicitors as a class. They have their 
social status very much in their own keeping. I 
have tried hard to persuade some of my fiiends in 
this branch of the profession to give their sons, 
whom they intend to succeed them, the inestimable 
benefit of an university education. I have not 
unfi'equently seen a man who has spent four years 
in a solicitor's office commence reading with a con- 
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yeTancer at the same time as another man fresh 
from the university ; and before a twelvemonth has 
expired^ the university man has distanced his com- 
petitor, who had had four years' start. The one 
had learned how to learn ; the other had not. If 
both branches of the profession were equally edu- 
cated, there is no earthly reason why the social 
status of a soUcitor should not be fully equal to that 
of a barrister. In Scotland a writer to the Signet 
is in the same social position as an advocate, and 
why should it not be so here? The duties of an 
attorney or solicitor require quite as many of those 
qualities by which human nature is adorned as the 
duties of a barrister. In some respects I have long 
thought there is greater scope for noble qualities in 
the profession of a solicitor than in that of an ad- 
vocate. The great question whether or not a suit 
shall be begun is most frequently decided in his 
office. Counsel indeed are generally consulted in 
matters of importance ; but the case for counsers 
opinion — the case which states the facts and gives 
the colouring — ^is drawn by the solicitor. Again, 
the solicitor has to do with the individual client, 
and needs to be well instructed in that most impor- 
tant study— the study of mankind. You may com- 
plain of rascally and blundering solicitors; but how 
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many complaints have I not heard from them of 
rascally^ stupid and intractable clients. To open 
the eyes of a blind man, — to show him that his 
interest consists with his duty, — to make him act 
rightly,. is often the arduous business of his attor- 
ney. The good that may be done by an able and 
rightminded man in this branch of the profession is 
often incalculable; and despite the absurd system 
of professional pay, there are many, very many 
such. The average, however, are like the average 
of mankind, made of the same flesh and blood, and 
swayed by the same influences. If a man is tied 
to a desk at sixteen, filled with technicalities ftx>m 
that time forward, set to study a treatise on costs 
(for to understand costs requires a treatise), — told 
to charge for what he knows has not been done, 
and to make no charge for real«labour, — can you 
wonder if he sometimes mistakes the true end of his 
profession? — that whereas he used to think the^m- 
mum bonum was plenty of pudding, now he should 
think it is plenty of costs ? 

Yours faithfully, 

Joshua Williams, 



( 14 ) 



LETTER III. 

Legal Education. 
Dbar Bull^ 

You would scarcely believe it, yet it 
is true, that several learned and elderly gentlemen, 
of gray hairs and great propriety, have lately been 
acting a broad farce. I dare say you remember 
that, some time ago, you were very anxious that 
all those who were called to the Bar should have a 
proper legal education. You thought there was 
no reason why the profession of a barrister should 
differ in this respect from all other professions. 
You could not s«e what connection there was be- 
tween eating three or four tolerable dinners four 
times a year, and becoming qualified to act as an 
advocate or to practise as a chamber counsel. Din- 
ner sustains the body, but does not strengthen the 
mind. True, a barrister is not allowed to practise 
directly upon the public. The rules of the Bar 
stringently require the intervention of an attoAiey 
or solicitor; and this it was formerly supposed was 
sufficient guarantee for the barrister's ability. It 
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was said the attorney knows the law, and can judge 
whether the barrister whom he employs knows it 
also. The attorney, however, granting that he may 
discover who is the best barrister, has sometimes 
. stringent motives which may impel him to employ 
another not so good. Considering the amount of 
his own patronage, he may perhaps have wisely 
destined one of his own sons to the profession of 
the Bar. Briefs, it has been jocularly said, are 
often distributed among counsel according to the 
'^ statute of distributions," the statute under which 
a man's next of kin come in for all his good things. 
Beside this, there are many snug places for which 
the only qualification prescribed by the wisdom of 
parUament is, that a barrister should be of so many 
years' standing. Once let a man be called, and his 
standing is improved day by day, though his time 
may not be so. Taking these things together, you 
thought it better, upon the whole, that the inci- 
pient barrister should have an education; and the 
Benchers of the Inns of Court immediately pro- 
fessed great anxiety to fulfil your wishes. " Cer- 
tainly," said they, " we will take very good care 
that they shall all be professionally educated, before 
we admit them. We will institute lectureships;" 
and they instituted them accordingly. Lectures 
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were delivered, examinations established, certificates 
of honour granted, and you began to think— per^ 
haps you think still — that your desires had been 
granted, and that at length, by the zeal of the 
benchers, you had obtained a guarantee that every 
barrister should be properly educated. Ah ! poor 
Bull, you have been greatly taken in. The whole 
thing is a farce. You would hardly suppose such 
grave gentlemen would have acted it. Mark, how- 
ever! The rule is, that the student must either submit 
to an examination or attend the lectures. He has 
his choice. If he submits to the examination, he 
must know something about the questions asked. 
But if he chooses rather to attend the lectures, his 
body must be present, but his mind — who can say 
where that may be ? I believe it is now forbidden 
to read the newspaper in lecture time. But do you 
suppose that a man compelled, against his will, to 
sit quiet for an hour while another is talking, gains 
much good thereby ? Notes may be written, but not 
about law. Novels in the disguise of law books, 
likes wolves in sheep's skin, will find admission 
amongst the flock. But, worse than this, habits 
of idleness and inattention will grow by exercise. 
But what of this? The lecturers are appointed, 
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the lectures are delivered, the students attend, the 
curtain drops, and the public applaud. 

Now, Bull, applaud no longer. You want a 
reality, not a show. Insist upon having it, and 
you wiU obtain it. It will not hurt the Bar, it will 
greatly benefit it, if you can succeed in obtaining 
for its members a little wider professional education. 
Men of narrow views, mere slaves to precedent, case 
lawyers, too much abound. If an English physi- 
cian travels on the Continent, he finds others of 
his own profession who have a fellow feeling with 
himself. But an English lawyer, when travelling 
abroad, is like a fish out of water. The civil law, 
the law of the most powerful and civilised of the 
nations of old, the foundation of all continental 
jurisprudence, is seldom looked into, much less 
studied, by an English barrister. The Bar forms 
ultimately the material of the Bench. Narrow 
views are not readily expanded. Take a hint and 
be wise. Insist on some knowledge of the civil 
law as essential to the education of a barrister. A 
lectureship on this subject has been established. 
Bring students to attend these lectures by requiring 
an examination. If the seniors can afibrd to slight 
this tree of knowledge, the juniors will learn to 
relish and thrive on its ripe fruits. Make all exa- 
c 
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min^tions compulsory, and you will raise the status 
of the Bar, to its own credit and your advantage. 

Ah ! but perhaps- you say, this is all very well for 
those who intend to get their living iat the Bar. But 
you are yourself a "fine old English gentleman, 
and have a large estate." You have a son, too, 
whose name you hope will one day figure in the 
commission of the peace; for should anything 
happen to you, he is destined to take your place. 
Should your soul, wrapped perhaps (like your 
dogs') in the pursuit of fox-hunting, be severed 
therefrom by a fall from your horse, the responsi- 
bilities of a landowner will fall upon him. You 
think it therefore just as well that he should know a 
little about the law, and you intend accordingly to 
make him a barrister, though not with any view to 
his practising as such. And while you may feel 
pretty certain that he will be able to sit from two to 
three, two days in a week, quietly in a room, you 
do not feel quite so sure that he would be able to 
pass a compulsory examination. Then if not, let 
him leave the Bar alone. To suppose for a moment 
that the Bar gains any credit, influence or status by 
the accession of such young gentlemen would be 
the ne plus ultra of forensic flunkeyism, if I may 
be allowed to use the phrase. Surely a working- 
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man is any day more respectable than an idler. 
Why does he want to be called to the Bar, but be- 
cause he supposes he shall gain something thereby? 
Put before him, then, a worthy object of his am- 
bition. If he succeed in becoming a barrister, all 
the world will then know that he is a man of legal 
attainments. He will have a guarantee of know- 
ledge which must and will command respect. To 
be diverted from your purpose by looking after the 
idlers, is to act like a kitten that goes capering after 
its own tail. 

I remain, dear Bull, 
Yours truly, 

Joshua Williams. 



c2 
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LETTER IV. 

Advocates. 
Dear Bull, 

There is one point which Mrs. Bull 
and the young ladies, and perhaps even you your- 
self, can scarcely be made to comprehend; namely, 
how any conscientious person can act as an advo- 
cate. Miss Bull settles the matter as follows, en- 
tirely to her own satisfaction. One side must be 
right, the other must be wrong. If she were a 
barrister, she would never take the wrong side, or 
try 

" To make the worse appear the better part.'* 

How men can do so she scarcely knows; but they 
are all of them so unconscientious. If, however, 
one of these self-same barristers should chance to 
make himself particularly agreeable, she would find 
in him at least an exception. Feeling confidence in 
his integrity, she would not be particularly anxious 
to inquire how he reconciles his profession with his 
conscience. 

Some men, who see more of the world, perceive 
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that there are at the Bar as many upright and 
honest men as in any other profession* And seeing 
this, and not understanding clearly the nature of the 
profession, they charitably set themselves about 
framing excuses. Thus Dr. Paley admits that a 
barrister tells lies; but says that in his case such lies 
are excusable, because nobody is deceived thereby, 
— a reason one would think why the barrister 
should save himself the trouble of telling them at 
all. Others there are who compare a barrister to an 
actor, and say he has merely to play a part. One 
represents — say Pyramus, the other— say Thisbe, 
whilst the judge is the solemn Wall holding his 
hand evenly between them. And Miss Bull is the 
roaring Lion, roaring 'Mike any sucking dove," 
who tears poor Thisbe's gown to pieces. 

Others again take what appears to them to be 
very high ground, and represent the barrister 
merely as an officer, whose duty it is to assist 
the Court. And the judicial mind is sometimes 
rather apt to lean a little too strongly toward this 
opinion. However let us consider the matter a 
little. I said in my first letter that it may be laid 
down as an axiom, that whatever occupation is 
absolutely necessary may lawfully be engaged in. 
If you turn this over in your mind, you will find 
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it a rule without any exception. Now all civilized 
societies have had a class of advocates. You can- 
not have forgotten the Grecian Demosthenes, the 
Roman Cicero, the Irish Curran, the English Er- 
skine. And the establishment of such a class is 
founded upon a very plain and simple principle — 
a principle on which I hope to insist a little more 
in a future letter —namely this ; that if a man gives 
his whole mind to one thing, he is more likely to 
succeed in that one thing, than if he gave a divided 
attention to several matters. The end of a Couii; 
of Justice is the discovery of the truth in a doubt- 
ful case. I say in a doubtful case ; for if there is 
no doubt about the matter, it cannot need judicial 
decision ; and the barrister who should never argue 
but for that which is indisputably true would never 
get a brief. The matter then must be doubtful to 
begin with. There is something to be said on both 
sides of the case. This is the nature of all moral 
truth, as distinguished from mathematical. No 
lawyer, be his experience ever so great, ever heard 
it argued in Court that two and two make five. 
But moral truth is a different matter. You may 
often feel very firmly persuaded of the truth of a 
fact, which after all turns out to be otherwise. 
The barrister may believe his client to be in the 
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wrong, and yet after all it may turn out that he 
is right. Is he to be the judge ? Where then is 
the need of another ? Not long ago I had the 
opportunity of hearing an eminent Chancery bar- 
rister, a man as distinguished for his high sense of 
honour as for his eminent abilities, argue a case in 
the teeth of his own written opinion. It had been 
intended that he should support that opinion ; but 
by a strange blunder the briefs were misdirected, 
and the error was not discovered till too late. I 
watched him narrowly, and, as I expected, he 
uttered not a word that was not strictly and purely 
true. He succeeded however in convincing the 
judge; and more than this, I have some reason 
to believe that he succeeded also in convincing 
himself! 

The matter then being doubtful, and the judge 
being the person to decide, it has been found by 
experience that the best means of enabling him 
to do this, is to let him hear both sides of the 
question. '' Audi alteram partem '^ is the maxim 
of a Court of Justice. And now comes our prin- 
ciple. What is to be said on one side is more 
likely to be thoroughly investigated and well put, 
if one person devotes his attention exclusively to 
that one side. What is to be said on the other 
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side will in like manner be better said^ if another 
person devotes exclusively his attention to that 
other side. Is not this plain and reasonable ? This 
then is the whole theory of advocacy; and by 
recourse to this simple principle must those cases 
of conscience all be solved, by which sometimes 
even a barrister is perplexed. It is obvious that 
matters might be otherwise. You might have a 
judge upon the Bench who should state the case, 
and before him a Bar whose duty it should be, not 
to take any particular side, but to oflfer indiscrimi- 
nately such suggestions as their learning and expe- 
rience might prompt them to make. At first sight, 
this plan might seem very desirable, as there would 
be no temptation to the barrister to distort a fact, 
to misquote a case, or mislead the Court. Practi- 
cally however it would never do. That zeal which 
arises from a man throwing his whole mind into 
one side of a case, and which makes him put that 
case far better than if he had both sides to attend 
to, would all be wanting. To do one thing well, a 
man must give his whole mind to it. And when 
the arguments on both sides have both been well 
stated, the judge is in a &t better position to de- 
cide, than if he had heard the rambling remarks of 
half a dozen unmterested persons. 
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It is strange, however, that barristers themselves 
do not always entirely understand their own position. 
Some have not hesitated to express a belief of that 
which they know to be untrue, forgetting that their 
office is not to decide, but to argue; not to give 
opinions, but to state reasons. And there is a ques- 
tion on which I have heard eminent lawyers express 
a doubt, namely this : — If an advocate knows of a 
decided case in point against him, which he has 
reason to believe is not known to the other side, is 
he or is he not bound to reveal it ? It seems to me 
that, on principle, this is no part of his duty as an 
advocate. His duty is to look up and state all that 
can be said on his client's side. The duty of his 
opponent is to do the like on the other side, and it 
is his own fault if he fails. Undoubtedly if the 
judge should ask him whether he knows of any case 
against him, he is bound to tell the truth. And he 
has a right, if he thinks fit, to mention to the judge 
an adverse case, in the same manner as counsel un- 
employed in the particular case ipay and fi-equently 
do make suggestions to the Court. But as it is 
not their bounden duty to make such suggestions, 
neither also is it his. If he is bound to mention an 
adverse case, is he not equally bound to mention an 
adverse argument, which may have forcibly struck 
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his own mind^ but maj not have occurred to his 
opponent ? And if one argument^ why not several? 
And if several, why not all? It would come, there- 
fore, to this, that each counsel should be bound to 
argue on both sides of every case 5 and the benefit 
which arises from each one giving his whole mind 
to his own side would be entirely lost. 

I have mentioned this matter because it is well 
known that barristers do not generally make a prac- 
tice of citing cases which belong to their adversary; 
and some, perhaps, may feel their consciences hurt 
thereby. It is as important for a man to know when 
he is doing right, as when he is doing wrong. For 
a man to think that he is doing wrong when he is 
doing right, is as injurious as to think that he is 
doing right when in fact he is doing wrong. 

There are, no doubt, imperfections attending the 
system of advocacy. The zeal of the advocate may 
lead him into bye-paths, may tempt him to deviate 
from that strict truthfulness, for which he should ever 
be distinguished. The perfection of the system, no 
doubt, would be, as Archbishop Whately says, in the 
perfect equality of advocates. When one member 
of the Bar &r exceeds his fellows, justice is not 
so likely to be done as when both advocates are of 
equal ability. And hence, argues the Archbishop, 
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the loss of an eminent advocate is not so great a loss 
to the public as the loss of an eminent judge or an 
eminent conveyancer.* If, however, as not unfre- 
quently happens, there should be two eminent advo- 
cates in one Court, the loss of one of them would be 
a great public evil. Should such a state of things 
exist as one commanding mind only at the Bar, 
with a weak judge upon the Bench, the public in- 
terest would suffer. And if that one barrister should 
not withal be strictly scrupulous, the nuisance would 
be intolerable. Nothing human is, however, per- 
fect ; and with all its attendant evils the system of 
advocacy is, I believe, the best mode of eliciting 
truth, and a system in which no honourable and 
upright man need fear to take a part. 
Yours faithfully, 

Joshua Williams, 

* See Bacon's Essays, by Whately, p. 222. 
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Acts of Parliament. 

Dear Bull^ 

Last Sunday my watch stopped for 
three quarters of an hour, and then went on again, 
at which I was much perplexed, and was in conse- 
quence very nearly too late for church. I did not, 
however, immediately begin to abuse all watch- 
makers, or to wish that there were no such persons 
in existence. I did not send my watch to a tinker, 
under the idea that he would charge me less ; nor ' 
did I determine to request my tailor to try his hand 
on it, seeing that the watchmaker appeared to have 
failed. On the contrary, I made up my mind to 
send the watch to the watchmaker again, thinking 
that a person who knew well how a watch was 
miade, and was in the habit of repairing watches, 
was most likely to be able to mend mine. This, 
no doubt, you immediately feel conscious is what 
you yourself would have done under similar circum- 
stances. You think me entitled to no great credit, 
and would set me down as a fool if I had acted 
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otherwise. Now, if you could but be persuaded to 
act toward the law, when it wants mending, in 
the same manner as you would toward your watch 
under the like circumstances, you would be saved 
an immense deal of perplexity and expense. The 
law, like a watch, is a very intricate and delicate 
piece of machinery; it is not every body that 
understands how it is put together, nor what effect 
the altering of one part may have upon the rest. 
You have doubtless heard the sayings of wise men, 
that " law is a mistress that requires twenty years' 
wooing," — that to learn it you must " live like a 
hermit, and work like a horse;" and if this was 
true half a century ago, it is much more true now, 
when almost every branch has its old law and its 
new, and some branches have been cut, trimmed, 
regrafted and cut again almost beyond knowledge. 
Now, a lawyer is a man who has studied the 
law, and may be presumed to know something 
about it ; and the better lawyer he is, the more of 
course is he likely to know. When therefore the 
law requires mending, as every body believes it 
does at this present time, who is the proper person 
to do this but a lawyer? And the most proper 
person would seem to be the very best lawyer that 
could be obtained. Yet simple as this deduction is. 
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you appear to be very slow in making it How 
frequently we hear such remarks as these, that the 
laws would be much better made if the lawyers had 
nothing to do with them, — that there are iar too 
many lawyers in the House of Commons, and that 
whenever a lawyer puts in his hand, he is sure to 
create di£5iculty and confusion ! 

There are, however, few fallacies that have not 
in them some ground of truth; that is, some foun- 
dation on which they rest, but on which a super- 
structure of a totally different kind ought actually 
to have been raised. So it is in this case. As 
there are watchmakers of different degrees of skill, 
so it is with lawyers; and as a man may thoroughly 
comprehend the mechanism of a watch, without 
having sufficient manual dexterity to put one toge- 
ther, so likewise is it with lawyers. One man is 
conversant with one branch of the law, another 
with another; one excels as an advocate, another 
in the correctness of his opinions; one can speak, 
another can draw. Now, this great distinction 
you appear to have entirely overlooked. A man is 
great as an orator ; he convinces a jury, becomes 
celebrated as an advocate; his name appears fi*e- 
quently in the newspaper, and you feel that you 
have a sort of acquaintance with him even before 
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you have actually seen him. He may withal be a 
good lawyer, or he may not. At any rate he is a 
great man; and if any body can draw an act of 
parliament, you are prone to fancy it must be he. 
He tries his hand, however, and signally fails ; and 
at once you jump into the conclusion that lawyers 
had better not have an3rthing to do with mending 
the laws. 

Now, it stands to reason that when a man devotes 
his whole time and attention to one particular 
branch of study or art, he must attain a greater 
facility than a person whose attention is divided be- 
tween several other matters. I will give you an 
instance. In England deeds of importance are 
usually settled by conveyancing counsel; that is, 
by barristers who devote their whole or main 
attention to this branch of the law. In Ireland, 
however, there are no conveyancers, though there 
are many very good general lawyers. A barris- 
ter there takes criminal law, conveyancing, equity 
and common law, just as they come. Now, mark 
the result ! In the four volumes of Messrs. Drury 
and Warren's Reports of Cases in Ireland before 
Lord Chancellor Sugden, there are altogether 202 
cases, of which 37 arose on the construction of 
deeds or articles. In the two volumes of Mr. 
Phillips's Reports in the English Court of Chan- 
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eery, about the same period, there are altogether 
274 eases, of which 10 only arose on the eonstruo- 
tion of deeds or articles. I have taken these volumes 
at random, and believe they furnish a fair average. 
How, then, does it stand ? 37 out of 202 is about 
18 per cent.; 10 out of 274 is rather less than 4 per 
cent. ; or, in other words, for every 18 Chancery 
suits which the Irish public suffer through legal 
blunders, the English public suffer rather less than 
4. How comes this marked difference? Simply 
because it is not the custom in Ireland for any law- 
yers to devote their exclusive attention to the con- 
struction of deeds, and their deeds consequently are 
not so well drawn; whilst in England there is a 
class of lawyers who do give to the subject their ex- 
clusive attention. 

An Act of Parliament is a deed on a large scale, 
relating not to one transaction but to an infinity, 
To draw it well is a task of very great diflficulty, 
requiring great foresight, a conjuring up of all pos- 
sible contingencies, the use of words which cannot 
be mistaken, a knowledge of the structure which is 
to be taken down, and skill in framing that which 
is to be substituted. Now, for this purpose, as for 
all others where excellence is required, there is no- 
thing like experience. A man may be a great law- 
yer, and yet from want of habit be quite at a loss if 
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he attempt to draw up a legal document. Lord 
Eldon, for instance, was a great lawyer, perhaps 
one of the greatest that ever sat upon the Bench ; 
and yet it is an undoubted fact that he did not ven- 
ture to draw his own will. He knew he was not in 
the habit of drawing; he knew well the difficulty of 
the task, and Uke a wise man he would not venture 
where he did not feel himself safe. For this pur- 
pose he employed a person skilled in the art of 
drawing legal documents, — in other words, an emi- 
nent conveyancer, the late Mr. Brodie. And you, 
my good friend, though perhaps you do not know 
it, have in all probability done the like. You have 
had your will " settled by counsel," that is, in fact, 
drawn and put together by a man who has spent his 
life in trying to express with certainty legal ideas, 
and who is practically found to have attained that 
object. Even in the matter of legislation, when it 
affects you in any private or local interest, you take 
the same course. What are called estate bills are 
almost always drawn by conveyancers. Now, turn 
to any volume of the statutes ; look over the list of 
private acts, and see how many there are which have 
required other acts to amend them. You will find 
very few. Turn again to the index of public acts, 
and you will find many of the most important 

D 
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"amended," "explained and amended," repealed, 
consolidated and what not, year after year. How 
is this ? Are not many of these acts brought in by 
great lawyers? No doubt; but who draws them? 
Not the Lord Chancellor, not the Attorney-General, 
who neither of them probably (I speak without any 
reference to dates) could do it if he would; but some 
young man, if a lawyer at all, who can aflford to 
give his time for the scanty remuneration that is 
usually offered. It is notorious that the most emi- 
nent and skilful draftsmen are not employed upon 
our public Acts of Parliament. They are too busy, 
and, as it is whispered, expect too high fees ! 

Occasionally, however, an act occurs drawn by 
such a man. Witness the Act for the Abolition of 
Fines and Recoveries drawn in 1833 by the late Mr. 
Brodie, whose name I have just mentioned. This 
act has now been in force nearly a quarter of a 
century ; it deals with a branch of real property law, 
the entanglement of which can scarcely be con- 
ceived by those who have not thoroughly studied it. 
It has never been "explained" or "amended;" 
scarcely a single judicial decision has occurred on 
any important part of its construction; it has worked 
admirably; and the nation at large, and landowners 
in particular, little know how much they owe to the 
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framer of that act, for the masterly clearness, pre- 
cision and pains with which it was drawn. It occu- 
pied the learned framer nearly a twelvemonth in its 
preparation. He was obliged to neglect his ordinary 
clients in order to give his mind to this great work. 
It consequently inflicted a blow on his practice, from 
which, I believe, it never completely recovered; for 
his clients, seeing they could not get their papers 
attended to, took them elsewhere. I had it from his 
own lips that he considered the country indebted to 
him at least 1,000 guineas for that bill, and I thought 
his estimate a great deal too moderate. He received, 
however, nothing at alL As a Real Property 
Commissioner, he was paid for his trouble in bring- 
ing together the evidence and making the reports, 
which of themselves were abundantly worth all that 
was paid for them ; but for this act, a master-piece 
of legislation, and one of the very few of which the 
country may be proud, the draftsman never received 
a farthing. No wonder that other draftsmen of 
eminence are rather shy of drawing public bills! 
Depend upon it you cannot have a first-rate article 
unless you pay a good price. It is an exceedingly 
difficult thing to draw an Act of Parliament. A 
good draftsman may blunder; a bad one must. 
Think, however, of the expense and anxiety of a law 
d2 
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suit. How many law suits must be gone througli 
in order to fix the meaning of an ill-drawn act ! 
Would you yourself like to be plaintiff or defendant 
in some celebrated suit of Bull versus Bull, in which 
the meaning of some blundering act was laid down 
by the judges? Be not penny wise and pound 
foolish. Get not only lawyers, but the best law- 
yers; and not only the best . lawyers, but the men 
most accustomed to the composition of legal docu- 
ments, and the most skilled therein ; pay them such 
a price as you must pay if you employ them at all ; 
and your legislation, instead of being an annoyance 
and disgrace, will be a source of satisfaction and 
credit. Is not all this perfectly true and plainly 
reasonable ? Why, then, not act upon it ? 

Yours faithfully, 

Joshua Williams. 
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Conveyancers. 

Dear Bull, 

Everybody seems very impatient 
about the laws that relate to landed property, or, as 
we call it, real property. Changes are from time 
to time demanded, — from time to time promised; 
but somehow or other expectation is continually 
disappointed. How is this? Shall we ever have a 
reasonable, sensible system of real property law? 
You would doubtless like it; but you will never 
get it, till you set about it in the right way. 

I dare say you know that there are a great many 
amateur turners. Possibly you are one yourself, 
with a lathe by HoltzapfFel, eccentric chucks, and 
all manner of pleasant devices. But did you ever 
hear of an amateur top-sawyer ? A man standing 
from morning till night, for pure pleasure, on a 
piece of timber just wide enough to hold him, and 
sawing monotonously the live-long day ? Yet this 
work requires skill, like the art of turning ; but it 
requires drudgery also; and men will not submit 
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to patient drudgery without some strong motive. 
Taking mankind as they come, there is not one in 
a thousand who will work in this way unless he is 
paid for it. 

Now, the law is difficult and perplexing; but of 
all the difficult and perplexing parts of it, none is 
more so than the law of real property. A man 
cannot understand it without great labour, and 
cannot be familiar with it without constant prac- 
tice. To comprehend it at all is as much as many 
men can do ; but to be able to take down and re- 
construct it belongs indeed to very, very few. These 
few, however, know what the labour is. Far 
harder work than that of any sawyer would be the 
labour of him who should attempt to reconstruct 
our system of real property law ! The thing, how- 
ever, is possible, and there are men who could and 
would do it, and do it well, if proper inducement 
were held out to them. 

Look what has been done in Ireland by means 
of the Incumbered Estates Court. Here was a 
specific remedy astutely applied to a specific evil. 
The first idea of this Court is due to an eminent 
English conveyancer, Mr. Christie; and much of 
its successful working has been owing to the zeal 
and ability of another English conveyancer, Mr. 
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Commissioner Hargreave. But you, Bull, are 
sadly too fond of noise and show. This you patro- 
nize, and this you get. Everything that savours of 
literature finds but too little favour in your eyes. 
Now, conveyancing may fairly be called the lite- 
rary branch of the profession of the law. By fer 
the greater part of legal text books are written by 
conveyancers. The custom of conveyancers has 
great influence on the decisions of the Courts of 
Justice, and has been spoken of with great respect 
by Lord Eldon and other eminent judges. Yet 
these men, being quiet in their habits, confining 
themselves to chamber practice, and loving their 
art for its own sake, rather than for the fame which 
stimulates their brethren, are seldom heard of be- 
yond the bounds of the profession. They are very 
seldom to be found in parliament. They have not 
practically that weight which they deserve. It would 
be far nearer the truth than perhaps you imagine, 
if I were to say that the knowledge of real property 
law is confined to them. It is undoubtedly true 
that many of the leading counsel in our Courts, and, 
may I say it, some even of the judges, are wonder- 
fully ignorant of this branch of the law. Wonder- 
fully do I say ? But it is no wonder. They have 
not thoroughly studied it 5 they have not had time. 
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Strange stories are told of the ignorance of some 
deceased common law judges of points of real pro- 
perty law. It must, however, ]ye confessed that in 
general the mistakes of the common law Courts in 
this particular have heen less serious than those made 
by the Courts of Equity. The cost to the public, 
which has arisen of late years from mistakes made 
by equity judges, has been something enormous. 
Some years ago the doctrine relating to the separate 
estate of married women, which was supposed to 
have been firmly settled, was thrown into confusion 
by the erroneous dicta and decisions of some equity 
judges. For some time all was confusion. Nobody 
knew what settlements to make. The conveyancers 
raised their voice. Mr. Jarman protested in his 
Treatise on Wills.* Mr. Hayes did the same in 
his Introduction to Conveyancing. f At length, 
after a frightful amount of uncertainty, litigation 
and expense, the doctrine was brought back to its 
former footing by a decision of Lord Chancellor 
Cottenham. More recently the same kind of thing 
has happened. A new doctrine as to the power of 
an executor to sell real estate, under a charge of 
debts contained in a will, has been lately broached. 

• Vol. I. p. 834 ; Vol. II. p. 719, 1st ed. 
t P. 389, 4th ed. ; Vol. I. p. 499, 5th ed. 
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The conveyancers have again remonstrated; and 
Lord St. Leonards, facile princeps, has sanctioned 
them by the weight of his pre-eminent authority.* 
It is, however, not easy to see where this fresh 
uncertainty will end, unless parliament can be in- 
duced to step in and put an end to the controversy 
by some sweeping enactment. And in this case 
(I say it with great respect) a judge, much less 
a country gentleman, would not be so competent 
to draw the bill as an experienced conveyancer. 
Not that I wish to represent the judges, either at 
law or in equity, as by any means incompetent to 
their usual duties. Their learning and intelligence 
are best known and appreciated by those who have 
tried the labour of learning a small part only of 
what they have mastered. But real property law 
is a study for a man's lifetime. Some extraordi' 
nary men, no doubt, have minds which can and do 
grasp anything and everything. Of these, how- 
ever, there seldom occur but one or two in a gene- 
ration, though ours has the good fortune to boast 
of three. The leading lawyers, however, whose 
names are most before the public, know very well 
that real property law is not their forte. They are 

* See the Author's Pamphlet on the Power jof an Executor 
to sell Real Estate under a Charge of Debts. 
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very wisely shy of meddling with it; and you may 
depend upon it that if any satisfactory alteration is 
ever made in the law of real property, it must be 
made by men thoroughly conversant with the sub- 
ject ; and such men are to be sought for and found 
only amongst the conveyancers. 

I dare say you never before heard of Mr. Jar- 
man. He is a man now living, and has written a 
Treatise on the Law of Wills; and this treatise 
has, I venture to say, been more cited in the Courts 
of Justice both by the Bar and by the Bench than 
the work of any other living barrister. I do not 
think, however, that he was ever on a platform; 
he certainly never was in Parliament; and great 
as his labours have been, and much as they have 
tended to the elucidation of one of the most difficult 
branches of real property law, he has never re- 
ceived, nor do I suppose ever expects to receive, 
any mark of public approbation. 

Did you ever before hear of Mr. Hayes ? Per- 
haps you have, as honourable mention has been 
made of his name in the last number of Blackwood 
(February, 1857), in a well written and well 
merited eulogy on the laboure of Lord St. Leo- 
nards. Mr. Hayes is indeed vir omatissimttSy 
an elegant writer, a consummate lawyer, a man 
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in every way fit to take a seat upon the Beneh^ 
where he would find scarcely an equal, though many 
an inferior, in knowledge of real property law. He 
however, like Mr. Jarman, is a conveyancer. 

To be sure they were made some little time ago, 
with four others, most worthy companions, convey- 
ancing counsel to the Court of Chancery. The 
selection was made by Lord St. Leonards, a man 
who knows what real property law is, and knows 
too the men who understand it. Mark, however, 
the indignity (for I can call it nothing else) with 
which this honour is accompanied. These men 
advise the Court. They are of counsel to the 
Queen. They practically do that which many a 
man, nominally a Queen's Counsel, is never asked 
to do, viz. give advice and assistance to a great 
department in the State. Yet every Queen's 
Counsel, whatever may be the length or shortness 
of his standing at the Bar, takes precedence of 
these men. I have known them obliged to dance 
attendance at the chambers of Queen's Counsel 
who were scarcely born when they began practice. 
The alleged reason for this absurd rule is, that 
according to legal etiquette a Queen's Counsel 
cannot draw a deed or take a pupil } and as a Con- 
veyancer must cease to practise if he ceases to draw 
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deeds, he cannot be made a Queen's Counsel; But 
surely the rank might be given without the title, 
or rank and title without the obligation of comply- 
ing with the etiquette. Is etiquette a thing, like 
the ancient laws of the Medes and Persians, that 
cannot be altered? The truth is, that all that is 
wanted in this matter is a little noise. You give 
your honours. Bull, not to the most deserving but 
to the most noisy. Try and turn over a new leaf. 
The quiet painstaking literary lawyers may be able 
to do you a service. 

Some time ago a commission was appointed to 
inquire into the state of the common law. Two 
very able common lawyers sat upon that commis- 
sion, and gave much valuable time and attention 
to the subject; and the result has been a great 
and satisfactory change in that department. I am 
not aware that these commissioners were paid. I 
must say, however, that I expected (do you think 
it ever occurred to them ?) that they would before 
very long be raised to the Bench. Mr. Bramwell 
has become Baron Bramwell. Mr. Willes has 
become Mr. Justice Willes; and if their future 
corresponds with their antecedents they have each 
a bright career before them. This was all pre- 
cisely as it should be. They deserved an ample 
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remuneration; and if you did not pay them in meal, 
you did in malt. 

Look on that picture — now look on this. A 
commission has lately sat to inquire into the law 
of real property. Some laymen are upon it, and 
some clever lawyers, but not a single convey- 
ancer!* Was their existence unheard of? Was 
it not known that they, of all others, are best ac- 
quainted with that branch of the law upon which 
the commission sat? Had not the most eminent 
among the conveyancers been singled out with 
great sagacity by Lord St. Leonards himself, a 
man who laid in conveyancing the broad founda- 
tion of his immense knowledge ? Whether any of 
them were asked I know not. Probably they were 
too busy. Perhaps if they had been asked they 
would have declined. Now, Bull, would not you 
do the same under the same circumstances? If 
you had by great labour, self-denial and skill, 
arrived at the top of your profession, and were be- 
ginning, after many years of dearth, to reap a fat 

* By a conveyancer I mean a barrister who devotes his 
whole or main attention to conveyancing. My friend Mr. 
W. D. Lewis, one of the commissioners, undertakes convey- 
ancing; but he is well known to be an eminent Chancery 
barrister of extensive practice. 
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harvest of hard-eamed fees, would you, out of pure 
patriotism, give away your time, now become valu- 
able, for just nothing at all? A conveyancer is 
neither more nor less than any other man. If you 
want his services, you must offer him a sufficient 
inducement. In his own department you cannot 
do without him. It seems to me (though this is 
almost heresy) that his habit of looking at both 
sides of a question, and deciding, as he oilen 
does, between parties who agree to be bound by 
his opinion, fits him pre-eminently for a judicial 
position. Hold out this inducement, and you will 
not lack able men from among the conveyancers 
to give their time and attention to the reform of 
real property law. But if you cannot do this, if 
the gift of talking must have pre-eminence, and 
knowledge and judgment are to be as nothing 
without it, then you must fall back upon your 
purse. You must pay them for their time, and 
pay them enough to make it worth their while 
to give your business, not an after-dinner attention, 
but that hard labour which it must have if ever it 
is to be satisfactorily done. 

Yours faithfully, 

Joshua Williams. 
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LETTER VII. 

Transfer of Land. 

Dear Bull^ 

You are naturally very gullible^ and 
liable to be taken in by tbose whose consciences are 
the longest^ and who make you the largest promises. 
If a joint-stock company should be started^ show- 
ing as clearly as daylight a dividend of five per 
cent, without any risk or trouble, you would have 
nothing to say to it; but let them promise you fif- 
teen or twenty per cent., and you at once become a 
shareholder. This is so well known, that many of 
those who have to do with you salve their con- 
sciences by declaring that it is of no use to tell you 
the exact truth, — ^that you will swallow nothing, 
though meant for your good, unless well silvered 
over with white lies. Now, do for once be patient, 
and take a little unpalatable truth, and you shall 
have the sweets afterwards. Law is expensive, 
and always will be so. You cannot secure the ser- 
vices of a highly-educated man in the only profes- 
sion where, as things now are, talent has any 
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chance, without the expense of paying him accord- 
ingly. And more than this, so long as you wish 
to be able to do all that you now can do with your 
property in the way of mortgage, charge, settle- 
ment and bequest, so long will and must this power 
be exercised at considerable expense. If you wish 
to put a guard round your house, it is obvious that 
the further off you stop all approaches, the more 
men you will require. A cordon with a ten miles 
radius will require far more troops than one of one 
mile. So it is with the settlements, on which you 
lay so much stress. You wish to provide for the 
future, for everything that may happen to yourself 
or your family, not only for the next year, nor even 
for the next ten years, but for the next fifty or sixty 
years, — in fact, as long as the law will allow. Now, 
the law allows property to be tied up so long as any 
life, existing at the date of the settlement, continues 
in being, and for twenty-one years after that. Now, 
consider the innumerable family incidents that may 
happen during such a period. Your family by that 
time may have become extinct, or it may have 
multiplied prodigiously. I dare say you saw in 
the newspaper not long ago an account of the death 
of an old lady, who left behind her in children, 
grandchildren, great-grandchildren and great-great- 
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grandchildren no less than 195 descendants. Now 
although you may not expect or wish to be your- 
self such a patriarch, yet you do wish that, when 
your sons and daughters marry, there should be 
some certain provision secured to them and to their 
children. You insist on a settlement, and then you 
feel happy in the thought, that, come as many as 
may, there is a silver spoon already in the mouth of 
each little cherub the moment he is bom. Now this, 
no doubt, is a great satis&ction. But in order to do 
all this satisfactorily, consider the contingencies 
that are to be taken into account. A well-drawn 
settlement never overlooks any contingency. Put 
what posture of affairs you please, probable or im^ 
probable, and the settlement will inform you how 
the property will stand in that event. To do all 
this requires much forethought ; and if the convey- 
ancer had not the advantage of the labours of his 
predecessors in the shape of precedents, his task 
would be far harder than it is. Precedents, how- 
ever, are worse than useless without the skill to 
handle them a-right. Your settlement must be 
skilfully drawn, otherwise it will perplex posterity, 
instead of making their rights plain. The skill, 
then, required in the framing of a settlement is one 
inevitable source of expense. This is a direct ex- 

E 
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pense. There are also expenses of a serious kind, 
"which incidentally flow from the same source. 
When land is sold, the purchaser very naturally 
wishes to be satisfied that it has not been made the 
subject of a settlement; that some child now in 
infancy, or perhaps not jet bom, may not spring 
up in after years and claim the estate, or a money 
portion charged upon it. Hence arises the neces- 
sity for an abstract of title, which is expensive to 
make and expensive to investigate; and so, when 
you buy or sell, you pay indirectly for the privilege 
of making settlements. The question then is, — 
Are you or are you not willing to give up your 
plan of settlements? This is rather a serious ques- 
tion, as the constitution of the country in some 
measure depends upon it. It would be difficult to 
keep up a hereditary peerage without the power of 
making settlements; and I think I know enough 
of your views and feelings to answer for you, that 
you do not wish either to give up making settle- 
ments, or to abate one jot of the security with 
which settlements can now be made. 

You have, however, recently been promised very 
great things. You have been told of a bill that is 
to make the transfer of land as simple and easy as 
the transfer of stock. You are to go to your brokers 
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and buy so many acres at such a price, and there 
the matter is to end, without any title, title-deeds or 
anything of that sort. This looks channing. No 
expense, no delay, no lawyer. If it could be effected, 
what a marvellous improvement it would be ! But 
stay a moment. One pound consols is as good as 
another pound consols. Money and stock are 
measured by pounds, shillings and pence. So land, 
perhaps you say, is measured by acres, roods and 
perches. No doubt; but one acre ^ of land is not 
necessarily as good as another acre. You may want 
one particular field, and you may not want the field 
next to it. But did ever any man want one par- 
ticular hundred pounds of money and decline another 
hundred ? You may measure as much stock as you 
please by columns in a ledger. Can you measure 
and identify land in the same way? You must have 
a description. Who is to make it ? and how is the 
maker to be paid for his trouble ? Again, did you 
ever hear of a lease of stock for twenty-one years at 
a rent? or did you ever buy stock subject to a 
lease ? The thing is impossible. Yet, as you well 
know, land and houses are constantly let on lease, 
and are bought and sold subject to leases. Again, 
the lessee may make an under-lease, and having 
done this he may sell his lease subject to the under- 
e2 
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lease. Here is a transfer very unlike the transfer of 
stock 5 for here you must describe not only the pre^ 
misesy so as to identify them, but also the term for, 
which they are held, and the rent paid for them, as 
well as the term for which the under-lessee holds, 
and the improved rent (at least I should hope an 
improved one) which he pays. However this is not 
all. The under-lessee may do the like ; he may let 
again, if he can, at an improved rent; and so on ad 
infinitum. Each of the leases thus created may be 
assigned from one to another; and when a house 
has thus been let and underlet, as is no uncommon 
case, three or four times over, I should like to know 
what resemblance it bears to stock in the funds, or 
how a broker is to deal with it. 

Suppose a man has 50,000/. Consols and wishes 
to make a settlement on the marriage of one of his 
daughters, he can sell out 5,000/. Consols without 
any inconvenience. But if a man has a landed 
estate worth 50,000/., and one of his daughters is 
about to marry, all he can do is to raise money by 
way of mortgage. . If he sold any part of his lands, 
he could not get them back again without the pur- 
chaser's consent. But the fundholder, whenever be 
wants to repurchase stock, can get the exact amount 
he requires. How can any Act of Parliament alter 
this essential difference? 
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Now, if you are wUling to give up settling, and 
give up leasing, and to go back to a rather primitive 
state of things, you may, by machinery of registra- 
tion, in somewhat less than a century's time, make 
the transfer of landed property wonderfully simple. 
But if you are not willing to do this, you must 
patiently submit to bear the expense which the 
facility and security of disposition you now enjoy 
inevitably bring. 

I promised you, however, a little of the sweet. 
In many things expenses might be lessened. I have 
already, in a former letter, suggested what would 
ultimately tend to a saving in many ways, namely, 
a different method of paying lawyers' bills. Another 
very beneficial change would be to abolish the pre- 
sent complex system of stamping legal documents. 
In this respect things are certainly better than they 
were ; for now, by paying ten shillings extra, you 
can be sure that your deed is properly stamped. 
But people do not always like this expense; and 
men will be continually entering into transactions of 
such various shapes and kinds, that it is difficult to 
know under what class they fall, and consequently 
how to stamp the deed which carries their intentions 
into effect. The law of stamps on deeds requires a 
treatise of itself; and more than one book has been 
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written on the subject. You cannot imagine the 
trouble these stamps continually give; and you may 
depend upon it that whatever troubles your lawyer 
will ultimately trouble you. If you cannot afford 
to abolish them altogether^ put a small stamp^ say 
half-a-crown, upon every deed. Bear patiently 
direct taxation in the shape of a 'property tax ; not 
that I would have you quietly submit to be plun- 
dered by an income tax, — a tax on what is called 
your mercantile or professional income^ but which 
is in fact your capital, and may be the only capital 
you possess. But more than this, it is quite possible 
to reform and remodel your whole system of real 
property law. You may have it made in many 
points much more simple, and therefore much less 
expensive than it is at present. There is one branch 
in particular which greatly needs reform, and might 
be made much more simple than it is, — I mean the 
law of mortgages. Many wish to mortgage who do 
not wish to sell. In fact it has always appeared to 
me to be an apocryphal benefit to hold out to a 
landowner to tell him " You shall have an act that 
will enable you without any difficulty to sell your 
estates." His reply will be, " I would rather keep 
them. I will not sell unless I am positively 
obliged." If, however, you could inform him in a 
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quiet way of a cheap and easy method of raising a 
little money by way of mortgage, he would often be 
much obliged to you. Now, the law of mortgages 
has not been framed upon any system, but has 
grown up out of a strange conflict between the im» 
periousness of law and the interference of equity; so 
that between the two a mortgage has become one of 
the most cumbrous aflairs that can well be imagined ; 
not so beneficial to the mortgagee as it might be, 
and subjecting the mortgagor to a host of incon- 
veniences, in addition to the inevitable one of sad- 
dling his estate with the principal and interest of 
the money borrowed. Intensely true is the old 
adage, when applied to the Enghsh landowner, 
" He that goes a borrowing goes a sorrowing." As 
if the expense of the mortgage itself were not 
enough, when he pays it off there is a further ex- 
pense of a reconveyance, an expense which might 
easily be avoided by a wise alteration of the law. 
The machinery of settlements themselves might be 
rendered more simple and intelligible. The techni- 
cality of the whole matter is perfectly amazing. 
The Statute of Uses, passed in the reign of King 
Henry the Eighth, is the asses' bridge which stops 
the progress of many a student. This statute is the 
foundation of modem conveyancing as applied to 
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landed property. Many very respectable lawyers, 
I am well satisfied, never understand it to the end 
of their <Jays. Now everything which makes the 
law difficult, tends also to make it expensive. Do 
not suppose that the young lawyer is the only per- 
son who suffers by the complexity of the law. Feel 
for his difficulties. You well may; for they are 
indeed your own. 

Believe me, dear Bull, 

Yours faithfully, 

Joshua Williams. 
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LETTER VIII. 

PRIMOaENITURE. 

Dear Bull, 

There is nothing with respect to 
which you appear to be under so much misappre- 
hension as the subject of primogeniture. The law 
of primogeniture, as it is called, is from year to 
year fiercely attacked by a company of zealous 
law reformers. They run a tilt against it with 
wonderful energy and courage. On the other side, 
a band equally zealous and equally brave stands 
up in its defence, and the fine old saw, '' Nolumus 
leges AngluB mutari" is flourished about with 
signal effect. You, standing by, no doubt believe 
that there must be something very vital at stake to 
excite so much strife, — ^that the bone of contention 
mast be full of marrow, or the struggle about it 
would not be so arduous. Now let me tell you 
the plain fact. The whole contention is not about 
a substance but a shadow, and a shadow of that 
which has long since passed by. In the times of 
the Plantagenets and Tudors there did exist a law 
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of primogeniture. Unless a man denuded himself 
of his landed estates in his lifetime (which of 
course nobody ever wished to do), he could not 
help their descending to his eldest son, or eldest 
brother, as his heir-at-law. It is many years, how- 
ever, since this rule was broken in upon. In the 
thirty-second year of King Henry the Eighth an 
act was passed, called the Statute of Wills, by 
which every person was enabled to leave by his 
will at least two-thirds of his landed property, 
and, if his lands were of socage tenure, the whole. 
When the tenure by knight service was abolished 
on the accession of Charles the Second, all lands 
became devisable by will, and they have remained 
so to the present day. Where then is your law of 
primogeniture? It may be said that entails are 
admitted ; this is true ; but it is equally true that 
it is impossible by law to make any entail which 
cannot be cut off in the second generation. There 
are certainly a few special exceptions, where estates 
are entailed by special act of parliament, and where 
the entail cannot be cut off. The estates of Blen- 
heim and Strathfieldsaye may be mentioned as 
examples. These exceptions, however, serve but 
to prove the rule, of the truth of which, if you 
will but believe me, there is not the slightest doubt. 
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If then the second generation can cut off the entail^ 
where I ask again is your law of primogeniture? 
Of all the landed proprietors at present in this 
kingdom, there is scarcely one (setting aside the 
exceptional cases just mentioned) who has come to 
his estates strictly and properly as heir-at-law. It 
is not the law that now-a-days gives a landed 
estate to the eldest son. It is the fether or grand- 
father of the owner who has done it himself of his 
own accord, hy means of a settlement made, some- 
times in his lifetime, sometimes by his will. Pri- 
mogeniture then is not a law, but a custom. Par- 
liament therefore is not the place to attack it. 
Some men are in the habit of smoking cigars, 
others are in the habit of giving halQ)ence to beg- 
gars, others are in the habit of subscribing to cha^ 
rities. Yet whatever you may think of these 
several habits, you would not attempt to enforce 
or restrain them by act of parliament. Your 
neighbour intends, when he dies, to leave the bulk 
of his landed property to his eldest son, and to 
make what you may consider but a sorry provision 
for his daughters and younger sons. Persuade 
him, if you can, to make what you consider a 
more equitable arrangement; but do not oblige 
him to do so by act of parliament. Don't you see 



DO LETTER JJTIII. 

that if he is obliged, you will be obliged too; and 
you had rather not, I am sure, give up (and I 
should be very sorry if you did) any of the power 
you now possess of dealing with your own pro- 
perty. Let this matter then be clearly understood. 
Every man in Great Britain has full power to dis- 
pose of his own property, either by deed or will, to 
his eldest son, or to his youngest son, or to all his 
sons, or to his daughters, or to none of them. He 
usually prefers his eldest son, when once he has 
attained the envied status of a landed gentleman. 
He wishes this status to be maintained in his 
family, and for this purpose he creates an inequa- 
lity amongst his children, which no other motive 
would lead him to do. Well, let him. He will 
do it, and he will never give up the power of 
doing it As to the politico-economical results 
of this custom, I care not to make inquiry. It 
is the custom, and there is no chance of its being 
otherwise. 

Why then all this fighting? What alteration is 
it that is proposed? Now the alteration I believe 
to be a very good one, but proposed on vnrong 
grounds, and resisted on grounds equally wrong. 
The proposal is that if a man, possessed of landed 
property which is not already settled, dies without 
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having disposed of it by his will, it should go to an 
administrator, who should have power to sell it 
and divide the proceeds, after payment of debts, 
amongst the next of kin of the intestate, in the 
same manner as his personal estate is now divisible. 
This proposition is put forward with an alleged 
intention to destroy primogeniture, and to make 
every younger son as great a gentleman as the 
eldest ; all which, it is said, would produce bless* 
ings to the country such as it has never yet en- 
joyed. For the same grounds that it is introduced, 
it is on the other hand resisted. The present state 
of things is highly applauded; and there is no 
doubt of this, that, while we know the evils of the 
present state of things, we do not know the evils 
which might be produced by a radical change. 
The controversy, however, is altogether beside the 
mark. If this proposition were made law to-mor^ 
row, younger sons would find themselves, for all 
practical purposes, precisely in the same position as 
they are at present. Elder sons, for all practical 
purposes, would be equally safe. That this is so, 
may be proved without doubt by an example that 
is always before your eyes. There is one county in 
England, the county of Kent, where, when a man 
dies intestate, his landed property descends equally 
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amongst all his sons, and does not go exclusively 
to the eldest. Yet in this county there are quite 
as many elder sons in possession of the whole of 
the family estate as in any other county in Eng- 
land. The property is settled on the eldest son. 
The landed proprietors of Kent choose to have it 
so. The rule of descent is not paramount, but 
subject to their will and pleasure, and, being so, it 
is in this respect perfectly harmless. But it may 
be said, and has been said — " Yes, but the law of 
descent gave occasion to the custom of settling on 
the eldest son; and if you alter the law people may 
perhaps take their cue from it, and so in time the 
custom may be altered.'* There is, however, this 
important difference. The law certainly gave oc- 
casion to the custom ; but the law was then para- 
mount to the intentions and wishes of the owner ; 
now the law is subservient to it. A man may copy 
from his master, but he does not often take his 
fashion from his servant. The law of descent is 
now your servant j and if any good purpose can be 
answered by altering it, you need not fear that your 
custom of settlement would in any manner be en- 
dangered thereby. 

Now there would be many benefij;s attending the 
alteration thus proposed. Persons who die intes- 



PBIMOGENITURE. 63 

tate are very seldom large proprietors. It is sof 
much the interest of other persons that they should 
make a will, that they generally are persuaded to 
do so. More frequently, however, their lands are 
already settled in their lifetime by their own or 
their parents' act. Small proprietors, for want of 
education or forethought, frequently make no wills, 
or, which is much the same, wills which are good 
for nothing. Or worse than this, they make wills 
so worded as to render it doubtful whether their 
lands are not in legal phrase " converted :*' that is, 
whether they are to belong to the heir as land, or 
to the next of kin as turned or directed to be turned 
into money. Hence arise hardship and litigation. 
When the eldest son of a large landed proprietor 
comes into his estates, he finds most probably that 
there are portions to be paid out of it to his maiden 
aunts, as well as to his younger brothers and sisters. 
He does not make a clean sweep and leave them 
entirely destitute. But if a yeoman, whose sole 
property is land, dies intestate, his eldest son takes 
everything, and the younger children become beg- 
gars. This is a hardship. As to litigation between 
heirs and next of kin the books are full of it; and 
the learning on the subject of " constructive conver- 
sion " forms no light part of a lawyer's labour. To 
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get rid of all this learning and litigation would be a 
real advantage. If the parties entided were in any 
case the same, it is very obvious that they could 
not quarrel. 

An objection has been frequently and fairly urged 
against the law of gavelkind, as it is called, which 
prevails in Kent, that it tends, when it operates, to 
the subdivision of farms and the consequent injury 
of agriculture. And it is urged that such would be 
the result of abolishing the present rule of descent. 
If, however, the land were sold, as proposed, and 
the money divided, this objection would be obvi- 
ated. And there would of course be nothing to pre- 
vent any member of the family from buying it 
himself, or to prevent the parties interested from 
agreeing among themselves that no sale should take 
place. 

Connected with this subject is another improve- 
ment which I beg leave to suggest. Before as- 
similating the law of descent to the distribution of 
personal property, it were wise to make that law of 
distribution itself as perfect as possible. It is in fact 
very near perfection, aiid has often been praised for 
its fairness. If a man dies intestate, leaving a wife 
and children, his wife takes one-third of his personal 
estate and his children take the remaining two- 
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thirds^ equally between them. If he leaves a wife 
but no children^ his wife takes half, and the other 
half is divided between his mother, brothers and 
sisters in equal shares, the children of such brothers 
or sisters as may have died in his lifetime standing 
in the place which their parents would have occu- 
pied if living. No distinction, however, is made 
between brothers or sisters of the half-blood and 
those of the whole. Thus if a woman should marry 
two husbands, and have children by each, on the 
death of one of these children by the former mar- 
riage, his half-brothers and sisters by the second 
marriage would be entitled to participate equally 
with his brothers and sisters of the whole blood. 
This seems scarcely equitable, and the alteration I 
should suggest would be that the half-blood should 
come in, not equally with but next after the whole, 
which is in fact the place assigned to them in the 
descent of lands under the Act of 18^ to amend the 
law of inheritance. 

There is another amendment which has long 
since been proposed, but which has never been 
adopted, simply because, as it seems to me, it has 
never been sufficiently known. Sometimes people 
die intestate leaving none but very distant kindred. 
The heir at law, in order to show his title, must 
p 
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trace his pedigree back to the reign of Queen Anne 
or sometimes earlier. Two and sometimes three or 
more different people all claim to be entitled. 
Parish registers are ransacked, and great expense is 
incurred on all sides. Ultimately, perhaps, the es- 
tate is adjudged to belong to somebody who never 
expected it, and who does not know what use to 
make of it after he has got it. The proposal is, 
that, in these cases, estates should go to the public 
in ease of taxation. Some people think the Chan- 
cellor of the Exchequer to be a kind of bottomless 
pit, into which, however much you put, the result 
is the same. It may, however, be proved mathe- 
matically that if the State requires fifty millions per 
annum, and somebody else finds a quarter of a 
million, you. Bull, will only have to pay forty-nine 
millions and three-quarters. Why not, then, effect 
a saving when it is offered to you, — when it will 
ease you and hurt nobody, but rather be productive 
of good ? 

Yours faithfully, 

Joshua Williams. 
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LETTER IX. 

Debts. 
Dear Bull, 

A WORD or two about debts. This 
is rather a painful subject. Suppose, for instance, 
you owe me ten pounds ; or, if you had rather, 
suppose, for argument's sake only, that I owe you 
ten pounds. I may do this, as the law now stands, 
in five or six different ways. This you say seems 
scarcely possible. But though strange, it is quite 
true. I may owe it to you by simple contract, in 
the same way that you are yourself in debt to your 
butcher or your baker. This is considered the 
lowest possible kind of debt. Though the bread 
and the mutton that you eat form part in time of 
your very self, yet paying is another thing. There 
are other creditors whose claims are more important. 
You (I was forgetting again), I, I mean, may have 
put my hand to a deed ; if so, I become a debtor by 
specialty. This is No. 2. By the deed I may have 
bound by heirs. This is No. 3, a specialty in which 
the heirs are bound. What is called a bond is an 
f2 
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instrument of this nature. I may, however, have 
gone further than this. I may have given you a 
warrant of attorney to confess a judgment against 
me in a Court of Common Law. This is No. 4, 
more frightful still. Or, lastly, you may have re- 
covered against me in a Court of Common Law by 
an adverse action, and have got a judgment against 
me for the amount of your debt. This is No. 5, 
the worst of all. Yet not quite the worst ; for if I 
should owe anything to the Crown by recognizance, 
or be an accountant to the Crown by reason of any 
office, then I should owe a debt involving more 
serious consequences than any of the former. This 
is No. 6. Now, Bull, this is a matter in which 
(excuse my saying so) you do not act quite equi- 
tably. Crown debts are in fact, as you ought to 
know, not owing to her Majesty herself. If they 
were, forbid it loyalty that any of her Majesty's 
remedies against her defaulting subjects should for 
a moment be impugned! These debts, however, 
dear Bull, are in truth owed to you j and you are 
so determined to get your money that the Bull 
general often oppresses the Bull particular, and 
Bull the butcher and Bull the baker, who have 
wives and families, are left without payment, whilst 
Bull the State carries off all the proceeds. Now 
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this is not right. A loss, which will crush an indi- 
vidual, and thereby produce much misery, is not 
felt when distributed over a multitude. This is the 
principle on which insurance is founded, and a very 
good and sound principle it is. Why not introduce 
this principle into State affairs ? Why should the 
public, to whom the loss of a few pounds would 
produce no inconvenience, come in before the pri- 
vate creditor, to whom the loss may be total ruin ? 
Think of this, and perhaps you may be disposed to 
allow the poor butcher and baker to stand on the 
same footing as yourself. I ask no more. I do not 
wish you to give them priority. I merely beg you 
to think whether you would not be doing right in 
allowing them, against a defaulter, as good a chance 
as yourself. 

So much for No. 6. Now for Nos. 4 and 5 ; viz. 
judgment debts. A judgment one would suppose 
ought to be, as its name imports, a decision of the 
Court whether the money is due or not. In a law 
suit the liability is disputed. You say I owe you 
ten pounds. I say I do not. The Court decides 
that I am wrong. You get a judgment. Suppose, 
however, I owe you ten pounds and never dispute 
it. Why should your remedies in this case be less 
than in the other ? Yet so it is. If I, owing you 
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the mouej, make no dispute about it^ your reme- 
dies for getting it from me are far less than if I 
dispute it and you obtain judgment against me. 
In consequence of this, many persons get their 
debtors to confess a judgment. They go through 
the farce of a pretended law suit in order to obtain 
against their debtors those remedies which a judg- 
ment only can procure. Now this I call diverting 
the ends of justice. Courts of Law were esta- 
blished to decide disputed questions, not for the 
purpose of giving to one creditor a means of making 
himself safe at the expense of the rest. Why should 
the man who obtains a judgment be in a better posi- 
tion than he who does not ? 

As to Nos. 2 and 3,— viz. where a man puts his 
hand and seal to a deed, and happens, or not, to 
bind his heir, — ^I can see no reason why the creditor 
should be secured preferably to another who has just 
as much right to be paid. Tradespeople practically 
cannot get bonds from their customers. But why 
should they lose on this account? Is not their 
equity quite as high ? (to use a legal phrase.) You 
may say the other is more industrious, and has 
therefore better right to be paid. You, Bull, would 
hardly say so ; but your lawyer would, if pleading 
the cause of the bond creditor. By " industrious" 
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he means looking sharp afler his own interests. But 
if the bond creditor is more industrious, the others 
are surely more hard-working ; though they work 
for the good of mankind, while the money lender, 
who insists on a bond, takes pains only to secure 
himself. 

It seems to me that, according to a rational sys- 
tem of jurisprudence, there should never exist more 
than two kinds of debts— those secured by some 
specific charge, and those unsecured by any charge, 
but incurred only on the general credit of the debtor. 
It is quite reasonable that if I ask you to lend me 
a sum of money, whether large or small, you should 
decline to trust generally to my means of paying 
you, and should insist upon having some security 
in the shape of a mortgage or charge on some spe- 
cific property which I may be willing to pledge. 
But if you trust my general credit, why should any 
legal technicality give you a preference over ano- 
ther, or give another a preference over you ? If a 
man cannot pay you (it is not pleasant to suppose 
one's self in such circumstances even by way of 
illustration), he cannot pay his other creditors. And 
when a man cannot pay all his creditors, it is quite 
time that his affairs should be wound up and his 
property divided rateably amongst them all. I can 
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see no benefit in giving a preference to the sharpest 
and most unrelenting. No doubt men naturally 
look out for themselves ; but the law should regard 
the claims of all^ and give to each, not according 
to his vigour in a scramble, but according to his 
just rights. If you think with me, you will not be 
long before you get the law amended in these par- 
ticulars. 

I remain, dear Bull, 
Yours faithfully, 

Joshua Williams. 
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Appeals in Chancery. 

Dear Bull, 

Law, SB I have told you before, will 
always be rather expensive. A wise man therefore 
will try to get it little and good. You, however, 
do not seem to be of this opinion ; you insist some- 
times upon having three doses, when one or two at 
most would abundantly suffice. Look at the con- 
stitution of the Court of Chancery. You talk about 
-a Chancery suit as if it were a misfortune, and yet 
when you once get into Chancery, you insist upon 
having the same thing three times over. First, 
there is the argument and hearing before the Master 
of the Rolls or one of the Vice-Chancellors. Next, 
there is, at the pleasure of either party, another 
argument and hearing before the Lord Chancellor 
or the Lords Justices. Lastly, as if this were not 
enough, either party may again appeal to the House 
of Lords. If three appeals are good, I do not see 
why half a dozen should not be better; and, in fact, 
it has sometimes happened that the same case has 
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been argued four or five times before being ulti- 
matelj decided. The case of Lake v, Currie, which 
is reported in the second volume of Messrs. De 
Gex, Macnaghten and Gordon's Chancery Reports, 
p. 536, was first argued by counsel before one of 
the Masters in Chancery. It was secondly argued 
by counsel before the Master of the Rolls on ex- 
ceptions to the Master's report. It was thirdly 
ai^ued by counsel before the Lords Justices ; and 
at their request it was fourthly argued by counsel 
before the Lords Justices and the Lord Chancellor 
together. And if the parties by this time had not 
had enough, it might have been fifthly argued by 
counsel, and finally determined in the House of 
Lords. Now, consider the expense, delay and 
vexation occasioned by a single suit, — the anxiety 
of the parties while the previous cases on the list 
are being disposed of one by one, and the cause 
creeps up to its first hearing ; then the anxiety and 
delny during the time which, in a difficult case, the 
judge must take to consider his opinion. Multiply 
this by three, and the product becomes fearful. If 
all these appeals were absolutely necessary, all 
one could do would be, with a sympathising look, 
to preach patience to the poor suitor. But are they 
necessary? This is the question I wish you to 
consider. 
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It is obvious that if every judge were perfect, 
there would be no occasion for any appeal. An 
appeal is granted because the judge is liable to mis- 
take, and may have made a mistake in the parti- 
cular decree appealed from. It is very plain, 
however, that there is no use in appealing in any 
case, except to somebody who knows better. If, 
for instance, afler the Lord Chancellor had decided 
in your favour, your adversary were allowed to 
appeal to an attorney's clerk, whose decision was 
to be final, you would consider this a very great 
injustice. And even if, after one of the Vice-Chan- 
cellors had decided in your favour, your adversary 
was allowed straightway to appeal to another Vice- 
Chancellor, on the chance of his differing in opinion 
from the former, you would consider this an injus- 
tice also. Here, you would say, is double expense, 
double trouble, double vexation, double delay, and 
all for what? For an opinion which, when you 
get it, may be better by a mere chance, or worse by 
the like chance, or neither better nor worse, but 
just as liable to error as the one appealed from. 
Very well; having taken these steps, let us now 
take another. What guarantee have you that the 
Lord Chancellor shall be a decidedly better judge 
than any of the three Vice-Chancellors, or the best 
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of them, if there should be any difference? He is 
no doubt a Peer, and they are not. He is the 
Speaker of the House of Lords ; they are merely 
commoners. But is the ability to climb to a high 
station the same thing as the ability to fill it when 
there ? Is that nicely-balanced mind which befits 
a judge always possessed by the dexterous advocate 
or the earnest politician? I trow not. I have 
heard that in Norway (I cannot vouch for the 
truth of the story) the law is, that when the de- 
cision of an inferior judge is reversed by a supe- 
rior Court, the judge has to pay out of his own 
pocket the costs thereby occasioned. Few men, I 
fear, would be found among us to accept a seat on 
the Bench on these terms. It is, however, worthy 
of remark with how little scruple the decision of a 
Vice-Chancellor is now-a-days overruled by the 
Court of Appeal, and how little the reputation of 
the yice-Chancellors suffers in consequence. It 
may be laid down as a general rule, that, if a judge 
is not fit to decide finally, he is not fit to decide at 
all. Should not all your judges be first-rate men? 
And if so, what is the use of appealing from one 
first-rate man to another man also first rate ? I do 
not wish to make any but general observations, and 
speak without any reference to those learned men 
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who now fill judicial positions. This, however, I 
may say, that it is plainly the interest of the country 
that every judge should be a first-rate lawyer, and 
never do you, Bull, listen for a moment to those 
paltry economists who, under pretence of saving 
your pocket, would cut down judicial salaries. A 
good article will always fetch a good price, and this 
is quite as true of a judge as of a pocket handker- 
chief. The ordinary judges then being the very 
best that can be procured, what possible benefit can 
attend an appeal from one such judge to another 
such judge? Difierent minds, however well con- 
stituted, sometimes, nay frequently, take difierent 
views of doubtful questions. Some persons have 
the knack of so expressing their ideas that one sen- 
sible person may think they mean this, another 
that, and a third something else } and these are the 
people who most frequently make their own wills, 
and so furnish the most staple article for Chancery 
suits. And while on this subject, allow me to say 
that if you dislike the lawyers, and wish to ruin 
them, I will tell you how to do it. Never let any 
body sign a will that has not been first " settled by 
counsel," and you will soon find many more cham- 
bers to let in legal precincts than there are at pre- 
sent. I know, however, that my advice will not 
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be taken ; for the greatest fools are always the most 
confident. 

But to return to appeals. The only object that I 
can see in allowing an appeal at all^ in such matters 
as come before the Court of Chancery, is to pro- 
mote uniformity of decision. It would not do to 
have one judge always deciding certain points in 
one way, and another judge always deciding the 
same points in another way. There must therefore 
of necessity be a Court of Appeal. Now, with 
regard to the Lords Justices, their Court appears to 
have been established on the maxim that two heads 
are better than one. There is, however, another 
adage which has more authority, namely this, that 
in the multitude of councillors there is safety. A 
Court of Appeal should be a Court of final appeal. 
Two law suits are enough in all conscience to decide 
a contested point. And a Court of final appeal 
should consist of as many as four or five. This is 
almost necessary on account of the great division of 
labour which obtains in the practice of the law. 
A well-constituted Court of Appeal should contain, 
as it appears to me, at least one great common 
lawyer, one great real property lawyer (a convey- 
ancer, mind), and one great Chancery lawyer, with 
one or more othere, when you can get them, well 
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versed in general jurisprudence. To this Court let 
there be an appeal, and let this appeal be final. 
But whatever you do, raise your voice against the 
gross absurdity of appealing from one single Chan- 
cery judge to another single Chancery judge. Not 
one argument worth listening to can be brought 
forward in defence of the practice. Think of the 
horrors of a Chancery suit, drawn out through all 
the Courts of successive appeal ! You never can 
tell when your own turn may come. Any day you 
may be made an unwilling defendant, or perhaps a 
still more unwilling plaintiff. Do then to others 
as you would they should do to you ; and if law 
is essentially troublesome and expensive, take care 
that those who suffer from it be no longer thrice 
oppressed. 

I remain, dear Bull, 

Yours faithfully, 

Joshua Williams. 
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criminals. 
Dear Bull, 

The transition from lawyers to cri- 
minals may sound rather harsh even to you. I trust 
that by this time it does. There is no subject, how- 
ever, of more importance at the present time than 
the management of criminals; and oa this is a 
matter in which I conceive the law greatly needs 
reform, perhaps you will excuse me for troubling 
you with a letter on this subject. Now, I know 
that the very mention of the word convict sends 
you at once into a fever. You do not want to 
be garroted. You do not want your wife and 
children to be murdered in their beds. You do 
not want to be obliged to dirt the drawing-room 
carpet with the blood of some convicted and con- 
verted rascal, let loose upon you with his ticket 
of leave. I assure you that the thought of being 
garroted is equally unpleasant to me. I have 
also a wife and children, as well as a drawing- 
room carpet, and I, too, am equally anxious with- 
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you that they should all escape hurt or damage. 
Do not, then, be beguiled by your fears away from 
the main question. The great point is to reduce 
assaults and robberies to a minimum. Always bear 
this in mind. Prevent, then, rather than cure. 
Promote education, cleanliness and decent modes of 
life among the poorer classes. Employ plenty of 
policemen, and catch as many criminals as you can. 
All this, you say, you knew before ; but what are 
we to do with them when we have got them ? This 
is the question. Let us try to answer it 

When a lawyer is in a difficulty, he looks for a 
precedent, and you may well do the same. You 
have an erring man to deal with. Did it never 
occur to you, that there exists an administration of 
law far higher and wider than is to be found in the 
books ? You are yourself an erring man ; and how 
does Providence deal with you ? Are you sentenced 
to live seven or fourteen years, with a certainty that 
then your time will be up> whether you take care of 
yourself and live by rule, or get drunk every day of 
your life ? Have you your dinner ready cooked to 
your hand from day to day, whether you choose to 
work for it or not ? You individually may possibly 
have, but the great majority of mankind must work 
if they intend to eat. Do not all your enjoymenta 

G 
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and most of your sufferings depend mainly upon 
yourself? And do you not feel that all this is for 
your good ? And why is it for your good ? Be- 
cause it is adapted to your nature. Very well, then 
has not the convict the same nature as yourself? 
Perhaps you may require a little time to answer 
this question ; hut I think that, upon consideration, 
you will find that you cannot do otherwise than say 
" yes." Here, then, you have an example set be- 
fore you by Infinite Wisdom. Can you do better 
than follow it ? 

You had much rather that a man came out of jail 
a better man than he went in. If he were better, he 
would be less likely to rob and murder you. Un- 
happily, however, he generally comes out worse 5 
and perhaps you think that it is hopeless to attempt 
to improve him. Certainly an old offender cannot 
readily be recovered. ^^ Can the Ethiopian change 
his skin or the leopard his spots ?" All, however, 
are not old offenders, and, whether old or young, 
you grant that they may be made worse. Why, 
then, should it be impossible that they should be 
made better ? I do not say good, but better. All 
things are by comparison. Undoubtedly, as we 
know fi'om Holy Writ, there are but two classes, 
the good and the bad. We cannot, however, see 
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the line^ and there are as many shades and hues in 
the aspect of mankind as in the material landscape 
on which you gaze. Let us, then, try systematically 
to improve our criminals. 

Now if you want to improve a man, you must 
give him a motive ; and the stronger the motive, 
the more likely is he to be improved. There are 
some virtues which, from the nature of the case, 
you cannot set before a prisoner; but there are 
others which lie within your power. Labour is 
at once the curse and the blessing of mankind. 
Make a man industrious, and you have gone a 
great way. Prudence and self-denial improve the 
character. You may give him opportunities of 
exercising these. Because you cannot do all that 
you would, there is no reason why you should not 
do all that you can. No doubt it would be highly 
desirable that every convict should become an ex- 
emplary Christian. But if we cannot hope for 
this, let us not leave the man under the influence 
of a system calculated to turn him into a demon. 

The great motive at your command is man's 
natural love of liberty. No man, depend upon it, 
loves to be shut up ; and those dislike it most who 
have experienced its inconvenience. Hold out then 
to the criminal the prospect of liberty as the reward 
q2 
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for labour. See how he will work ! You wish to 
make him industrious. Then let his liberty be his 
own work. Not the work of his superior, by a 
favourable representation of his ease ; but his own 
work. Let him know for certain that his own 
liberty is in his own hands ; and it requires no very 
deep insight into human nature to perceive, that 
the work of that man will thenceforth have the 
value, not of slave labour but of free. To do this, 
however, you must alter your plan of sentencing 
men to a fixed term of penal servitude (as the 
phrase now is). You must give him— not a time 
sentence, but a labour sentence. Once seize the 
true principle, and you will soon find means of 
working it out. 

This plan is no idea of mine. It was, I believe, 
first suggested by that profound and original 
thinker Archbishop Whately. The same idea, 
however, suggested itself to a man in a distant 
colony, who had never seen Dr. Whately's works, 
and who has spent his whole lifetime in bringing 
this system to perfection. I feel no doubt in my 
own mind that our children will look back with 
wonder, to think that a plan so strictly correspond- 
ing to the anatomy of the human heart should 
never have been before adopted. Read the writ- 
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ings of Captain Maconochie; the founder of the 
mark system. You know something of human 
nature. Compare his plans with the results of 
your own experience. Fancy how you would act 
yourself if placed under them. Give his system 
a fair trial. This, it is plain, it has never had, and 
cannot have so long as time sentences remain. 
Give up the folly of supposing, that, by sentencing 
two men to the same term of years, you sentence 
them to an equal amount of punishment. You 
punish your criminals in as absurd a way as you 
pay your lawyers. Read " Never too late to 
mend,'' by Charles Read, and you will see how 
much the punishment of a criminal depends upon 
his keeper. You cannot have precisely equal 
amounts of punishment. You will do more good 
to society as well as to criminals by placing them 
under a system calculated to improve them, than 
by measuring out to each the same number of 
years, and fancying you are doing them equal 
justice. 

But you may make the man not only indus- 
trious, but also prudent and self-denying. To do 
this, you must evidently put in his power some- 
thing which he can deny himself. And this must 
be done without making a prison more desirable 
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than a poor house. And it can be done very 
readily under the mark system. Under this sys- 
tem, bread and water only, and not the best bread 
but the coarsest, would be given to the idler. 
Every man would be required to earn not only his 
liberty but his living. And the harder a man 
worked, and the harder he fared, the quicker 
would he get out. If he had earned sufficient 
marks, he might spend them in a better diet; 
but if he chose to save his marks, they would 
go towards his release. For the sentence would 
be to earn so many marks. By marks would he 
be remunerated for his labour, and by marks 
would he be required to sustain himself. If you 
were in jail, would not you work hard and live 
hard to get out the sooner ? By treating a man 
thus, you would follow the analogy of an all-wise 
Providence, and place upon him the most stringent 
motive to prudence and self-denial which it is pos- 
sible to devise. 

Reformatories are now the fiishion; but under 
the mark system every jail would be a reforma- 
tory ; a "jail bird " would, in process of time, be- 
come a less dangerous character than he now is. 
Meanwhile the ill disposed would be quite as effec- 
tually deterred, if not more so, than at present. 
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Nothing is more distasteful to the regular thief than 
hard labour and self-denial. Let him know that, 
if he once gets caught, nothing but hard labour 
and self-denial will set him free, and if anything 
can deter him, this will. 

Yours faithfully, 

Joshua Williams. 
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